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ACSV Legal is a is a vibrant and dynamic, Vietham based law-firm,
located in Ho Chi Minh City with a team of 20 lawyers who are
qualified in Vietnam, the UK, the US and Malaysia in civil and
common law jurisdictions.

ACSV Legal offers preeminent dispute resolution services with a
special focus on international commercial arbitration. We are a
pioneer in the Vietnamese market in providing advice on legal
finance solutions in order to enable our clients to access funding for
their multi-million-dollar claims.

ACSV Legal’s dispute resolution practice group comprises high
calibre lawyers who have been trained in international arbitration in
the US, France and Singapore. They have acted for clients in multi-
million-dollar cases arbitrated at the SIAC and the ICC.
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AGENDA / NOI DUNG TRINH BAY

A. CHECKLIST FOR IN-HOUSE COUNSELS / DANH MUC CONG VIEC CAN LAM DANH
CHO LUAT SU'NOI BO

1. Checking force majeure clause / Kiém tra diéu khoan vé suw kién bét kha khdng
Checking dispute resolution clause / Kiém tra diéu khodn vé gidi quyét tranh chép
Checking governing law clause / Kiém tra diéu khodn vé ludt diéu chinh

Preserving evidence / Lwu gilt chirng cut

vk W

Planning budget / Lén ké hoach ngdn sdch

B. CASE STUDY ICC case No. 13790 (2014) / BINH LUAN VE PHAN QUYET TRONG TAI
Phdn Quyét S6 13790 (Ndm 2014) Cua Phong Thuong Mai Quéc Té (ICC)
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1. CHECKING FORCE MAJEURE CLAUSE / KIEM TRA BIEU KHOAN VE SU KIEN
BAT KHA KHANG

= Definition of an FM event /Dinh nghia vé s kién BKK
*  Common definition / Binh nghia théng dung:
- Objective event / Su kién khdch quan
- Unforeseeable / Khéng thé lwdong trude duworc
- Unavoidable / Khéng thé trdnh khdi
- Unsurmountable / Khéng thé khdc phuc duwoc

. Causal link? / Quan hé nhén qua?

. Any example of FM event? / Vi du vé su kién BKK?

. Is there an exhaustive list of FM events? / Danh sdch liét ké ddy du tat ca sw kién
BKK?

Note for FIDIC-based contracts: look for other key words such as “exceptional event” or

n  u

other clauses such as “delays caused by authorities”, “changes in laws”. / Lwru y danh cho
cdc hop dbng theo mdu cua FIDIC: tim kiém cdc tir khda nhwr “su kién ddc biét” hodc cdc

V(¢

cum ttr nhw “tri hodn do quyét dinh cta co quan chire nédng”, “thay d6i phdp luét”.
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1. CHECKING FORCE MAJEURE CLAUSE (CONTINUED) / KIEM TRA BIEU KHOAN
VE SU KIEN BAT KHA KHANG (TIEP THEO)

=  Advance notice period / Thoi han théng bdo trudc
. Did the counterparty comply? / Bén tham gia hop déng kia cé tuén thu hay khéng?
=  Consequences for FM event / Hé quad cua su kién BKK
*  Delay performance of obligations (payment/building/delivering materials/etc.) / Tri
hodn thuec hién nghia vu (thanh todn/thi céng/chuyén giao hang héa/v.v)
*  Early termination of contract / Chdm dut hop déng trudc thoi han
e Additional cost / Chi phi phdt sinh khdc
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1. CHECKING FORCE MAJEURE CLAUSE (CONTINUED) / KIEM TRA BIEU KHOAN
VE SU KIEN BAT KHA KHANG (TIEP THEO)

=  Long-stop date / Thoi han cuéi cling
* If yes -> contract-based termination / Néu cé théa thudn -> chém dut hop déng theo
thoa thugn
. Note for FIDIC-based contracts: 84 days continuous or more than 140 days combined
(see exceptional events clause) / Lwu y danh cho cdc hop déng theo mdu cua FIDIC:
hop déng cham durt néu su kién BKK xay ra trong 84 ngay lién tuc hodc trén 140 ngay
céng don (vui long xem diéu khoan vé su kién ddc biét)

= Mitigation duty / Nghia vu giam thiéu thiét hai
*  Did the counterparty comply? Evidence? / Bén tham gia hop ddng kia cé tudn thu
khéng? Co ching ctr khéng?
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2. CHECKING DISPUTE RESOLUTION CLAUSE / KIEM TRA PIEU KHOAN VE
GIAI QUYET TRANH CHAP

= Dispute Resolution method / Phuwrong phdp Giai Quyét Tranh Chép
«  Any pre-litigation step is required (e.g. Dispute Board)?/ C3 bdt budc thuc hién burdc
tién té tung nao khéng (vi du nhw théng qua Ban Xt Ly Tranh Chap)?
. Dispute Resolution method: mediation, arbitration, court litigation or mixed mode?/
Phwong Phdp Giai Quyét Tranh Chép: hoa giai, trong tai, t6 tung toa dn hodc gidi
quyét tranh chép da phwrong thire?




PRACTICAL ADVICE: WHAT TO DO WHEN YOU RECEIVE A FORCE MAJEURE NOTICE?

LAM GI KHI NHAN THONG BAO BAT KHA KHANG?
ACSV Legal

L E G A L

2. CHECKING DISPUTE RESOLUTION CLAUSE / KIEM TRA PIEU KHOAN VE
GIAI QUYET TRANH CHAP

= Dispute Resolution body/choice of forum / Co quan Gidi Quyét Tranh Chép/Iwa

chon noi gidi quyét tranh chép

«  Court (where?) / Toa An (dia diém?)

. Arbitral Tribunal / H6i P6ng trong tai
- administering institution/ trung tdm trong tai
- seat of arbitration / dia diém gidi quyét tranh chép trong tai
- number of Tribunal’s members/ sé lwgng thanh vién Héi Déng trong tai
- hearing venue / dia diém dién ra phién hop gidi quyét tranh chdp
- arbitration language / ngén ngit trong tién trinh té tung trong tai

* Mediator / Hoa gidi
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3. CHECKING GOVERNING LAW CLAUSE / KIEM TRA BIEU KHOAN VE LUAT
DIEU CHINH

=  Governing law/ Ludt diéu chinh
. Note: when the governing law of the contract is not the same as the law of seat of
arbitration (lex arbitri) -> Engagement of more than one law firm in the arbitration
case might be needed. / Lwu y: trong trwong hop ludt diéu chinh hop déng khdc vdi
lugt diéu chinh té tung trong tai (lex arbitri) -> Can cé sw tham gia cta nhiéu hon mét
héng luGt trong vu trong tai do.
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4. PRESERVING EVIDENCE / LUU GIU CHUNG cU

=  Collection of evidence / Thu thdp chirng cv

. Interview relevant employees and make written records / Phong vén cdc nhén vién

lién quan va IGp bién ban

- Why? -> fresh memory, so more accurate on what happened / Tai sao? -> Vu viéc con mdi
déi véi nhdn chirng nén viéc thu thép théng tin dwoc cung cép sé chinh xdc hon

- Explain to employees that you are the company’s lawyer / Gidi thich vdi cdc nhén vién
rang chinh minh la luGt sw dai dién céng ty

- Records should include “Confidential and Privileged” to enjoy attorney-client privilege or
protection under work product doctrine / Bién ban nén bao gém néi dung “Bdo Mat va
Pdc Quyén” dé duoc hudng déc quyén trong quan hé ludt su-khdch hang hodc duwoc bdo
vé theo nguyén tdc “san phdm céng viéc cla ludt si”’

. Check email retention policy / Kiém tra chinh sdch lwu gitt email

. If the dispute is subject to an arbitration, review IBA Guidelines on the Taking of
Evidence in International Arbitration / Néu tranh chép dwoc mang ra trong tai, cdn
tham chiéu thém Hwdng Dan cua IBA vé Thu Thdp Ching Ct¥ Trong Trong Tai Cuéc Té

=  Docketing evidence / Sdp xép chirng cwr va lwu tai liéu -
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5. PLANNING BUDGET / LEN KE HOACH NGAN SACH

=  Collection of fee quotation from law firm / Thu thdp bdo phi tir cong ty lugt

*  Take note of billing method (hourly rate, flat rate, fixed fee?) / Lwu y phuwong thuc
tinh phi dich vu (tinh theo gio, theo murc phi nhw nhau dp dung cho tét cd luGt suv
tham gia, phi c6 dinh?) :

. Procurement policy: is there a need to collect fee quotations from 3 different law IW?N?E‘:
firms? / Chinh sdch Bdu Thdu Dich Vu: liéu c6 cén thiét thu thdp théng tin bdo gid tir duul{gﬁ, Y o
3 hang luat khdc nhau?

. If arbitration is to take place in another country, collection of fee quotation of a law
firm in that foreign jurisdiction might be needed. / C6 thé cdn thu thdp théng tin bdo
gid cua mét hédng luGt hoat déng tai hé théng phdp ludt cia nwdc ma trong tai du
kién sé dién ra tai dé.
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5. PLANNING BUDGET (CONTINUED) / LEN KE HOACH NGAN SACH (TIEP THEO)

=  Third party funding / Tai tro' tranh tung tir bén thu ba

. Principle ‘no win, no fee’ -> no need to book the litigation expenses in legal cost
center/ Nguyén tdc “khéng thdng kién, khéng trd phi” -> khéng cén ddt trurdc chi phi
vao cét chi phi cua phong phdp ché cho vu kién , 2

«  Common threshold: disputes of more than USD 10 million / Nguwéng tai tro théng Hﬁ‘f“*gi
thwrong: tranh chép cé gid tri hon 10 triéu USD dUU%fﬁ, AL/ e

. Vietnam/ Viét Nam

. Offshore/ Nuwoc ngoai

= Internal alignment/ Théng qua chi phi trong ndi bo
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ICC CASE NO. 13790 (2014) / PHAN QUYET SO 13790 (NAM 2014) CUA ICC

= |ssue: Does a subcontractor’s failure to notify the contractor of the event which
affected the work schedule and costs forfeit its right to claim for EOT and
additional payment? / Vén dé phdp ly: Trirong hop moét nha thdu phu khong
thdng bao cho nha thau chinh vé sw kién lam &nh hudng dén tién dé thi
céng va chi phi thi céng thi cé bi mat quyén duwoc yéu céu gia han thdi han hoan
thanh (EOT) va thanh toan cdc chi phi phdt sinh khdc hay khong?
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ICC CASE NO. 13790 (2014) / PHAN QUYET SO 13790 (NAM 2014) CUA ICC

= Facts/ Sw kién phdp ly:

Article 25 of contract between the contractor and the subcontractor provides in
relation to Force Majeure: / Diéu 25 cua hop ddng gitta nha thau chinh va nha théu
phu c6 quy dinh lién quan dén Su kién bat kha khdng nhu sau:

1. Should the SUBCONTRACTOR be delayed in performance of WORK by an occurrence which
he considers to be Force Majeure, he shall so inform the CONTRACTOR and/or the
CONSTRUCTION MANAGEMENT by registered letter, of the commencement of such Force
Majeure within 24 hours of its commencement. / Néu NHA THAU PHU bj tri hoan thuc hién
VIEC XAY DUNG do mét sw ¢c6 ma NHA THAU PHU xem la Su kién bat khé khdng, NHA THAU
PHU phdi théng bdo NHA THAU CHINH va/hodc BAN QUAN LY THI CONG béng thu bdo dém vé
thoi diém xay ra Sw kién bat khd khdng trong vong 24 gi& ké tir thoi diém xdy ra sv kién bét
kha khdng dé.
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ICC CASE NO. 13790 (2014) (CONTINUED) / PHAN QUYET SO 13790 (NAM 2014)
CUA ICC (TIEP THEO)

= Facts: (continued) / Sw Kién Phdp Ly: (tiép theo)
Article 25 provides in relation to Force Majeure (continued): / Piéu 25 cé quy dinh lién
quan dén Sw kién bat kha khdng nhwr sau (tiép theo):

2. A statement, by the competent Chamber of Commerce, or other competent
authority, confirming the facts and dates as per Art. 25.1, shall be sent to
CONSTRUCTION MANAGEMENT for confirmation of the facts and dates. / Tuyén bé
cua Phong Thwong Mai hodc cta cdc co quan chirc ndng cé thdm quyén khdc ma cé
xdc nhdn vé su kién va thoi diém xdy ra sw kién bét khd khdng theo nhw Piéu 25.1
phéi duroc givi dén cho BAN QUAN LY THI CONG dé xdc nhén cdc sw kién va thoi diém
twrong rng do.
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ICC CASE NO. 13790 (2014) (CONTINUED) / PHAN QUYET SO 13790 (NAM 2014)
CUA ICC (TIEP THEO)

= Facts: (continued) / Sw Kién Phdp Ly: (tiép theo)
Article 25 provides in relation to Force Majeure (continued): / Diéu 25 cé quy dinh lién
quan dén Su kién bat kha khdng nhir sau (tiép theo):

3. If such notification is not sent within the specified time and with the procedure
prescribed above in this point, the SUBCONTRACTOR will not be entitled to obtain the
relative changes in the construction schedule resulting from Force Majeure inasmuch
as he shall be deemed to have accepted all the risks and consequences thereof. / Néu
théng bdo doé khéng duoc giri trong mét khodng thoi gian theo quy dinh va theo quy
trinh duwroc néu nhire trén, NHA THAU PHU sé khéng duoc quyén thay déi tién dé thi
cdng do dnh huwéng tir Su kién bét khé khdng nhuwe thé NHA THAU PHU duroc xem 1a dé
ch@p nhén tét cd rdi ro va hdu qua gdy ra bdi cdc su kién do.
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ICC CASE NO. 13790 (2014) (CONTINUED) / PHAN QUYET SO 13790 (NAM 2014)
CUA ICC (TIEP THEO)

= Holding: Only where a provision explicitly provides for a loss of rights by the party
failing to give notice for an event which affected the work schedule and costs, that
party would be sanctioned by inadmissibility of the ensuing claim to that effect. /
Két ludn: Chi khi c6 diéu khodn quy dinh ré rang vé viéc moét bén sé bj mat quyén
néu khéng théng bdo vé mét su kién gdy anh hwong dén tién dé thi céng va chi
phi thi céng, bén dé mdi sé bi trirng phat bdng cdch khéng dwoc chdp nhdn cdc
yéu cdu vé thay doi tién dé thi céng va chi phi thi céng twrong tng.
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CONTACT Us
MARK OAKLEY MINH NGUYEN
MANAGING PARTNER SENIOR ASSOCIATE
+84 868 100 510 +84 77 865 3936
><I mark.oakley@acsvlegal.com >< minh.nguyen@acsvlegal.com

ACS LEGAL VIETNAM COMPANY LIMITED (ACSV LEGAL)
LEVEL 11, EMPRESS TOWER, 138-142 HAI BA TRUNG STREET
DIsTRICT 1, HO CHI MINH CITY, VIETNAM
T: +84 28 3822 4539 F: +84 28 3822 4239
WWW.ACSVLEGAL.COM
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DISCLAIMER

The material in this presentation is prepared for general information only and is not intended to be a full analysis of the points
discussed. This presentation is also not intended to constitute, and should not be taken as, legal, tax or financial advice by ACSV Legal
lawyers. The structures, transactions and illustrations which from the subject of this presentation may not be applicable or suitable
for your specific circumstances or needs and you should seek separate advice for your specific situation. Any reference to any specific
law or practice has been compiled or arrived at from sources believed to be reliable and ACSV Legal lawyers do not make any
representation as to the accuracy, reliability or completeness of such information.



